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D4\t
The Honorable Dan Morales

Attorney General
P. O. Box 12548
Austin, Texas 78711-2548 -

Dear General Morales:

There is a growing sentiment, even among many persons who favor zoning, that the
public should be allowed to conduct a vote on the matter before or soon after zoning is
adopted by the City of Houston. To that end, a number of citizens in Houston have
circulated a charter amendment petition in the form attached hereto. It is my
understanding that they now have enough signatures for presentation of the petition.

Cases on the related issue of initiative and referendum elections for zoning raise serious
doubts about the validity of the petition. See San Pedro North, LTD. v City of San
Antonio, 562 S.W. 2d 260 (Tex. Civ. App. - San Antonio 1978, writ ref'd n.r.e., cert. den.
439 U.S. 1004); Hancock v Rouse, 437 S.W. 2dl, (Tex. Civ. App. - Houston (1st Dist.)
1969, writ ref'd n.r.e.). These cases essentially hold that the state’s zoning enabling law
vests governing bodies of cities with nondelegable authority to adopt, amend, and repeal
zoning ordinances orly after certain specific procediires are followed. By subjecting a
zoning ordinance to a public vote, case law suggests that the state-mandated procedures
are not fulfilled.

Senator Henderson has filed SB 1268 {also attached), which would essentially validate
the petition if it is adopted. I would appreciate your counsel as to how the public might
be given an election on zoning without the need for a bill to be passed, if you believe
that is possible. I have been advised that the Houston City Charter does not contain a
provision for non-binding referenda may not be held without charter authority.
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Specific concerns have been raised about the following issues, which are posed to you:
1) Are general provisions relating to binding initiatives (adoption of ordinances)
and binding referenda (repeal of ordinances) in city charters applicable to zoning
ordinances?

2) May a charter election be used to repeal a zoning ofdinance, as in the attached
example?

3) May a charter be amended to require a cooling off period and binding
referendum for the adoption of zoning, as in the attached example?

4) May a home-rule city that has no provision on the subject in its charter
conduct a non-binding referendum?

It is urgent that these issues be resolved as soon as possible, and your early attention
would be appreciated.

mcerely,

/dni
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PETITION FOR CHARTER AMENDMENT TO HAVE A RErERENDUM ON ZONING

TO THE MAYOR AND CITY COUNCIL QF THE CITY OF HOUSTON
We. the undersigtied registered vaters of the Cltv of Houston. Texas. under Section 9.004 of the Local Government Code,
herzby request an slection to allow the voters to dacide whether or not to add the following section 10 our Chaner to read as

follows:

"ARTICLE VII(B), SECTION 13, REFERENDUM ON ZONING,
The Citv of Houston shall have the power to adopt a zoning ordinance only by (a) allowing a six month waiting period after
publication of any proposed ardinance for public hcarings and debate and (b) holding a binding referendum &t a mgularly

scheduled election. Any existing zoning ordinance is hercby repealed.”
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